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eer / ORDER

PER SUSHMA CHOWLA, JM:

The appeal filed by the assessee is against the order of CIT(A)-1,
Nashik, dated 11.05.2017 relating to assessment year 2013-14 against order

passed under section 143(3) of the Income-tax Act, 1961 (in short ‘the Act’).

2. Though the assessee has raised several grounds of appeal but has only

pressed ground of appeal No.1 which reads as under:-

1) In the facts and in the circumstances of the case, the learned C.I.T(A)
has erred in confirming the addition to the extent ofRs.5,00,000/- made
by the AO in respect of loan creditor Mr. R.D. Mali u/s 68 of the Act
without fully appreciating the evidences on record.
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3. The rest of grounds of appeal No.2 and 3 are dismissed as not pressed.
4, The issue raised in ground of appeal No.1 is against addition of ¥ 5 lakhs
under section 68 of the Act.
5. Briefly, in the facts of the case, the assessee during the year under

consideration had received loan of % 20 lakhs from Shri Ratilal Dhondu Mali.
The assessee filed confirmation from the said person. However, in order to
verify the identity, creditworthiness of financial capacity of the creditor and
genuineness of the transaction, Summons under section 131 of the Act were
issued by the Assessing Officer. The said person did appear before the
Assessing Officer and his statement was recorded on oath. The creditor
explained his capacity to finance the said amount and also pointed out that he
was holding agricultural land, from which agricultural income was received. He
also stated that the said loan had been repaid and only sum of ¥ 3 lakhs was
outstanding. The creditor also explained the status of all the loans taken by
him and also pointed out that all the loans were repaid except loan of ¥ 3 lakhs.
The Assessing Officer was of the view that the said creditor did not have
capacity to pay the said loan to assessee. It was also noted by him that there
was unexplained amount of credit in his bank account and cash was deposited
in his bank account before the issue of cheque for % 20 lakhs to the assessee.
The explanation of assessee vis-a-vis said cash was his savings over a period
of time which was deposited in the bank account. This plea of creditor was not

accepted and the Assessing Officer made addition of ¥ 20 lakhs.

6. The CIT(A) has elaborately considered explanation of assessee vis-a-vis
creditworthiness of lender and has accepted creditworthiness to the extent of

% 15 lakhs and the balance sum of % 5 lakhs has been held to be bogus loan.



ITA No.1747/PUN/2017
3 M/s. Ramesh Kothari

The basis for the same was that out of ¥ 20 lakhs lying with the assessee, sum
of ¥ 15 lakhs was transferred towards advance for purchase of property and the

balance sum of ¥ 5 lakhs continued with the assessee as on 31.03.2016.

7. The assessee is in appeal against the order of CIT(A).

8. Shri Vinay V. Kawdia appeared on behalf of assessee and Shri M.K.

Verma appeared on behalf of Revenue.

9. On perusal of record and after hearing both the learned Authorized
Representatives, the issue which arises in the present appeal is against the
addition of ¥ 5 lakhs under section 68 of the Act. The assessee has received
loan of ¥ 20 lakhs from Shri Ratilal Dhondu Mali. The assessee had produced
the said person before the Assessing Officer, who in turn, had given
explanation about his creditworthiness and the capacity to pay the said sum of
% 20 lakhs. Since the person had appeared before the Assessing Officer,
identify of the person stands established. The Assessing Officer however, did
not accept the plea of the lender and held that the lender had no capacity to
pay the said loan of ¥ 20 lakhs and made the addition. The CIT(A) on the other
hand, has considered the explanation filed by lender and the assessee in this
regard and has observed that he had capacity to advance sum of % 5 lakhs to
the assessee. With regard to balance sum of X 5 lakhs, the CIT(A) notes that
against the outstanding of ¥ 20 lakhs, the assessee had paid ¥ 15 lakhs on
behalf of lender for purchase of property and the balance sum of ¥ 5 lakhs was
still outstanding in 2016. Hence, he was of the view that the said loan was
bogus loan. There is no merit in the findings of CIT(A) in this regard. The

lender had appeared before the Assessing Officer and his identity stands
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established. Further, he had also given explanation with regard to the source
of amount advanced and the source to the extent of ¥ 15 lakhs has been

accepted by the CIT(A), against which the Revenue is not in appeal.

10. Now, coming to the balance sum of % 5 lakhs, the view of the CIT(A) was
that the said amount was still outstanding and hence, was bogus. There is no
merit in the stand of CIT(A) in this regard. The assessee has to establish his
creditworthiness on the date of giving loan in order to prove the genuineness of
transaction. Merely because the amount was still pending in 2016, stand of
CIT(A) in this regard was not correct as the onus was upon lender to prove
creditworthiness of loan advanced on the date of giving loan and in case he
establishes the same and even if the amount has not been repaid till date
would not result in making any addition in the hands of assessee under section
68 of the Act. In view thereof, there is no merit in the order of CIT(A) and the
same is reversed. | accept the explanation of assessee vis-a-vis source of said
sum of ¥ 5 lakhs and delete the addition of ¥ 5 lakhs made under section 68 of
the Act. The grounds of appeal raised by the assessee are thus, partly

allowed.
11. Inthe result, the appeal of assessee is partly allowed.

Order pronounced on this 28" day of November, 2018.
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(SUSHMA CHOWLA)
=fi% #ew/ JUDICIAL MEMBER
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